The opinion in support of the decision being
entered today was not witten for publication
and is not binding precedent of the Board.

Paper No. 25

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte HANSPETER HERVANN

Appeal No. 1998-0668
Appl i cation 08/ 036, 650!

ON BRI EF

Bef ore THOVAS, BARRETT, and RUGE ERO, Admi ni strative Patent
Judges.

BARRETT, Adnministrative Patent Judge.

DECI S| ON ON APPEAL

1 Application for patent filed March 24, 1993, entitled
"Mul ticolour Printing Process, Especially A Miulticolour Gid
Screen Printing Process For Textile Substrates.”
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This is a decision on appeal under 35 U.S.C. § 134 from
the final rejection of clains 20-36.
W affirmin-part.

BACKGROUND

The disclosed invention is directed to a process for
transferring a multicolored inage of an original onto a
textile substrate by printing as may be understood from
claim 20, reproduced bel ow.

20. A process for transferring a nulticol ored i mage of
any original onto a textile substrate by printing
conprising the steps:

(a) printing a color atlas on a test substrate, which
test substrate has the same conposition as the textile
substrate, wherein the color atlas conprises col or
charts that are conposed of color fields wherein
specified volunes of up to three selected printing inks
are printed one on top of the other under specified
printing conditions, which selected printing inks are
selected froma set of printing inks conprising at

| east three printing inks;

(b) dividing said multicolored i mage of the original
into i mage areas;

(c) determning a color inpression for each of the
i mage areas of the original

(d) determining the relative volunes of each of the
selected printing inks required to reproduce the color
i npression of each imge area by conparing the col or

i npression with the color atlas;



Appeal No. 1998-0668
Application 08/ 036, 650

(e) establishing an area on the textile substrate which
corresponds to each of the inage areas of the original;

(f) producing a copy of the multicolored i nage of the
original on the textile substrate by printing the area
of the textile substrate corresponding to each inmage
area of the original with the relative volunes of the
selected printing inks determned in step (d), under
printing conditions that are the sane as the specified
printing conditions of step (a), in order to reproduce
the color field corresponding to the color inpression
of each image area on the area of the textile substrate
corresponding to the image area of the original.

The Examiner relies on the admtted prior art (APA)
that it was known to print multicolor inmages on a textile
substrate (specification, pp. 1-2) and to print and control
the image to a printing device (figures 1 and 2 and
corresponding text). The Exam ner also relies on the
foll ow ng patents:

Phillips 4,629, 428 Decenber 16, 1986

Her mann et al. (Hernmann) 5, 255, 350 Cct ober 19,
1993

(filed February 22, 1991)

Claim 20 stands rejected under 35 U S.C. § 102(e) as

bei ng anti ci pated by Hernann.

Clainms 21-36 stand rejected under 35 U.S.C. § 103(a) as

bei ng unpat ent abl e over Hernmann and t he APA
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Clainms 20-36 stand rejected under 35 U.S.C. § 103(a) as
bei ng unpatentabl e over Phillips and the APA

W refer to the Final Rejection (Paper No. 18) (pages
referred to as "FR__") and the Exam ner's Answer (Paper
No. 24) (pages referred to as "EA_ ") for a statenent of the
Exam ner's position and to the Appeal Brief (Paper No. 23)
(pages referred to as "Br__ ") for a statenment of Appellant's
argunent s thereagai nst.

CPI NI ON

Anti ci pation

"Anticipation is established only when a single prior
art reference discloses, expressly or under principles of
i nherency, each and every el enent of a clainmed invention."

RCA Corp. v. Applied Digital Data Systens, Inc., 730 F.2d

1440, 1444, 221 USPQ 385, 388 (Fed. Cir. 1984).

Her mann corresponds to EP-A-0 446 168 di scussed in the
specification (para. bridging pp. 6-7). Hermann di scl oses a
process for conputing dyeing and printing recipes for color
mat ching to a reference color printed on a substrate. The
substrate nmay be a textile (col. 5, lines 54-68). The

process utilizes a three-di nensional col or space, FTa*b*,
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where a* and b* are values of the ClELab col or coordinate
systemand FT is a depth of shade val ue which defines points
of equal color strength. Figure 1 shows a depth of shade

pl ane of the FTa*b* col or space with a segnentation into
triangular levels by the calibration data of different dyes,
in which points P1 to P8 are corner points and define dye
data. Points on a |line between two points, e.g., between P1
and P7, represent a m xture of the dyes corresponding to Pl
and P7, and points within the triangular segnment represent a
m xture of three dyes defined by the corner points, e.g.,
the colors at the u or + points in figure 3 are defined by
m xtures of Pl, P6, and P7. The sum of percentages of dye
nmust be 100 (see Tables 1-3 for percentages of points of the
segnent in figure 3). The anount of dye for different
dept hs of shade FT are known (col. 8). The coordinates in

t he FTa*b* col or space are determ ned fromthe reference
color on a substrate (col. 6, lines 21-25) and fromthe
coordi nates a*, b*, and FT the relative anmounts in g of dye

per kg of print paste can be conputed (col. 8, |lines 55-63).
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For the sake of argunent, we assune that the dye in
Her mann coul d be called an i nk because Hermann di scusses a
printing recipe.

Appel I ant argues that Hermann does not relate to a
process for transferring a nulticolored imge onto a textile
substrate and that Hermann is strictly limted to a nethod
for producing a single dye color (Br4).

The statenment of the rejection does not state where
Her mann di scl oses printing a nulticolored i mage. The
Exam ner's response to Appellant's argunent alleges (EA10):
"Her mann teaches printing nmulticol ored i nages on a substrate
by m xing different dyes (colums 3 and 4)."

Her mann teaches m xing dyes to produce a certain color
at colums 3 and 4, but we do not find where Hernmann
expressly discloses printing nulticolored i nages. At
colum 6, Hermann di scloses digitizing a reference shade
(singular) and correcting the reference shade. It may have
been understood by one of ordinary skill in the art that the
colors in Hermann were for use in a nulticolored printing
process, but Hernmann does not disclose anything about the

actual printing process. Wile it may have been trivially
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obvious to one skilled in the art to apply the nethod in
Her mann to conputing colors for a nmulticolored image in a
conventional process, since Hermann does not discl ose
printing nulticolored i mages, Hermann does not anticipate
t he subject matter of claim20.

Appel | ant argues that Hermann does not disclose a
process including the step of printing a color atlas on a
substrate conprising color charts conposed of color fields
by specifying volune of grid percentages of up to three
printing inks (Br4). It is argued that Hermann di scl oses
that it was known to use color atlases in general, but
teaches away fromusing color atlases (Br4-5). It is
further argued that Hernmann does not disclose printing a
color atlas with color field, the color of which is
determ ned by up to three printing inks (Brb5).

Hermann is directed to calculating colors to be used in
color atlases (e.g., col. 6, lines 29-44). Thus, Hermann
does not teach away. The colors are specified by the
rel ati ve percentages of the three dyes (i.e., up to three
dyes) and, hence, by the volunes of the three dyes.

Claim 20 does not recite grid percentages. However, we
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agree with Appellant that "Hermann is a col or matching
system not a process for transferring or reproducing

mul ti colored i mages on textile substrates” (Br8). Hermann
descri bes col or atlases, but does not describe that the
color atlases are used as in claim 20.

Appel I ant argues that Hermann does not disclose
dividing a multicolored printing original into inmge areas
(Brb5).

The Exam ner responds that Hernmann teaches, at
colum 5, lines 1-17, segnenting a given pattern into
segnents for correcting the formand col or (EA10).

Her mann di scl oses recording a given shade and pattern
el ectronically, displaying the color or formon a nonitor
and correcting it with respect to formand color (col. 5,
lines 1-9). However, this does not require segnenting the
pattern into i mage areas having different colors. The
segnentation of the col or space (e.g., col. 4, line 32) is
not the sanme thing as segnentation of the imge. Again, it
may have been trivially obvious to divide the original into

i mage areas as in conventional printing processes, but this
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is not disclosed by Hermann. Thus, Hermann does not
anti ci pat e.

Appel I ant argues that Hermann does not discl ose
determning relative volunes for each printing ink to
reproduce the col or inpression by conparing the col or
inpression with the color atlas. It is argued that Hermann
di scloses (e.g., col. 5, lines 14-17) the desired ratio is
obt ai ned by neans of a conputer-controlled iteration nethod.

The Exam ner states that "Hermann teaches determ ning
t he vol unes which represent the ink concentration by using
[sic] comparing the calibrating the data of dyes using an
iteration nethod with a color atlas, which can be changed by
changing a diskette or the input data (colum[s] 5 and 6)"
(EA11).

Her mann di scl oses determ ning the relative vol une of
dyes to match a reference col or, but does not disclose
determ ning a color inpression by conparing an i mage area of
the original to one of the color fields of the color atlas
as recited in step (c). Again, this is because Hermann does
not disclose the printing process. For this additional

reason, Hernmann does not anti ci pate.
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Appel | ant argues that "Hernman does not teach printing
the original under the sanme printing conditions
corresponding to [the] color field corresponding to the
col or inpression" (Brb5).

O course, Appellant neans to refer to printing an
image of the original, not the original itself. Hermann
di scl oses that "colour atlases are naturally only valid for
as long as the basic dyes, the nmethods of application and
and [sic] the substrates do not change" (col. 1,
lines 39-41). This would have inforned one of ordinary
skill in the art, if such was not already well known, that
the printing should be done under the sane conditions
(met hods of application) as the color atlas in order to get
the true colors shown in the color atlas.

For the reasons stated above, the Exami ner's finding of
anticipation is in error. The rejection of claim?20 is

rever sed

Qbvi ousness

Her mann
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Appel I ant argues that Hermann is a col or matching
system not a process for transferring or reproducing
nmul ti col ored i mages on textile substrates. In particular,
Appel  ant argues that step (f), "producing a copy of the
mul ti colored i mage of the original by printing the area of
the textile substrate corresponding to each i mage area of
the original,"” is not suggested by Hermann (Br8).

The Exam ner refers generally to colums 2 and 5 (FR6;
EA6-7). However, we do not find any teaching of the
printing process at these colums. Hermann is not directed
to the printing process itself, but only to matching colors
for use in color atlases and in printing.

Appel | ant argues that Hermann does not discl ose or
suggest the "sanme" printing conditions for the color atlas
and the textile substrate onto which the image will be
copied, which [imtations are recited in step (f) of clains
20 and 21 (Br8).

The Exam ner states (EA12): "This argunent has not
been consi dered, since [the] feature is not being clained.
It appear[s] that the printing original has the sane

printing conditions as the test substrate in step (a)."

- 11 -
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Part of step (f) requires "printing the area of the
textile substrate corresponding to each inage area of the
original . . . under printing conditions that are the sane
as the specified printing conditions of step (a) [printing a
color atlas]."” The step does not require the original to be
printed under the sane conditions as the color atlas, as
asserted by the Exam ner; this would not make any sense
i nasnmuch as the original may be printed on any nedi um
Nevert hel ess, Hermann di scl oses that "col our atlases are
naturally only valid for as long as the basic dyes, the
nmet hods of application and and [sic] the substrates do not
change" (col. 1, lines 39-41), which would have taught one
of ordinary skill that the substrate and net hod of
application should be the sane for the color atlas and the
i mge to be reproduced.

Appel | ant argues that Hermann teaches away fromthe use
of color atl ases.

We disagree with Appellant for the reasons stated with
respect to the anticipation rejection of claim 20.

Because Hermann does not disclose the printing process,

in particular, steps (b) through (e) and part of step (f),

- 12 -
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and because the Exam ner has failed to cite any other
evi dence of obviousness, the Exam ner fails to establish a

prima facie case of obviousness. The rejection of clains

21-36 i s reversed.

Phillips
Phillips discloses a kit for producing colored art

work. The kit includes a color atlas of color reference
tints (figure 5) where the color fields are identified by
the colors (colums) and by the conbi nati on of percentage
screens (rows) of colors printed on top of each other under
specified printing conditions. The fields are printed with
"specified volunmes"” of printing inks as recited in claim20
and the "specified printing conditions using grid screen
printing stencils having a specified grid percentage" as
recited in claim2l, which are also indicated by the
percent age screens and col um nunbers on the chart. It is
noted that clainms 20 and 21 only require that the col or
fields have "specified volunmes" of printing inks and "inks
printed one on top of the other under specified printing

conditions using grid screen printing stencils having a
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specified grid percentage,” but do not require these vol unes
and percentages to be indicated on the color atlas.

The kit also includes larger preprinted tint sheets
identifiable with individual reference tints and with
exactly the sane tone as the corresponding reference tint.
Philli ps discloses that the appearance of col or printwork
vari es appreciably with the quality of the surface on which
the colors are printed and, so, the color atlas is printed
on different types of surface (col 5, |line 64 to col. 6,
line 2). Inportantly, Phillips discloses that "the final
colour printing is perforned on the sane sel ected surfaces
as specified in the kit and using exactly the sane specified
printing parameters” (col. 3, lines 29-32). Therefore,
Phillips teaches that the substrate for the color atlas and
the i mage should be the sane and that both the color atlas
and the image should be printed under the sanme printing
condi ti ons.

The graphic artist selects the appropriate color atlas
for the quality of paper to be printed (col. 6, lines 3-6).
"Having identified the tints the artist then picks out

correspondi ng sheets fromthe large preprinted tint sheets

- 14 -
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provided in the kit and then in the normal way by use of
scissors and glue builds up the initial color |ayout."

(Col. 6, lines 8-12.) That is, the original is divided into
image areas, as recited in step (b) of clains 20 and 21, as
it is being built up. Note that the graphic artist may be
bui l ding up the color |ayout using an original as a guide or
the built-up layout itself may be the original. Because the
artist builds up the color layout fromtints, plural, this
is anulticolored image. The artist determ nes a col or

i npression for each image area, as recited in step (c) of
claims 20 and 21, by using the appropriate tint.

Phillips then states (col. 6, lines 16-20): "After the
initial art |layout has been approved it is then handed to
the colour printer with an identification of each of the
colour tint zones derived fromthe reference nunbers printed
bel ow t he individual squares on the charts.” This
corresponds to step (d) of clainms 20 and 21. Steps (e) and
(f) of claims 20 and 21 are done inherently as part of the
printing process. Renenber that Phillips discloses that
"the final colour printing is perforned on the sane sel ected

surfaces as specified in the kit and using exactly the sane

- 15 -
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specified printing paraneters” (col. 3, lines 29-32) and,
therefore, teaches that both the color atlas and the i mge
shoul d be printed under the sane printing conditions.

The difference between Phillips and the subject matter
of clainms 20 and 21 is that Phillips does not disclose
printing on a textile substrate. The Exam ner finds that
Appel I ant' s APA teaches, at pages 1-2 of the specification,
that it was well known in the art to print nulticolor inmages
on a textile substrate using inks on top of each other and
t he Exam ner concludes that it would have been obvious to
one having ordinary skill in the art to use the process
taught in Phillips to print on textile substrates (FR4;
EA4-5).

We agree that the APA discloses that it was known to
print on textile substrates and agree that this teaching
woul d have notivated one of ordinary skill in the printing
art to print on textile substrates using the procedure
taught in Phillips. Appellant does not address the
t eachi ngs of the APA

Appel  ant argues that Phillips is devoid of any

teaching of printing on textile substrates (Br6). It is

- 16 -
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argued that the prior art in the field of printing on
textile substrates is to use only one printing ink per
separate area to be printed and that the Exam ner has not
cited a single reference suggesting that textile substrates
may be printed using up to three inks on top of one another
(Bro6).

The rejection relies on the APA, which states that it
was known to print on textile substrates using inks on top
of one another, but that this procedure in nbst cases gives
unsati sfactory results (specification, pp. 1-2). Appellant
does not address the teaching of the APA in conbination as
applied in the rejection.

Appel I ant argues that Phillips does not suggest that
the test surfaces and actual printed surfaces should be the
sanme (Br6): "At best, Phillips suggests that the test
charts should be printed on various types of paper, of which
one surface may [have] characteristics simlar to the
desired printing surface.”

We disagree. Phillips discloses that "the final colour
printing is perforned on the sane sel ected surfaces as

specified in said kit and using exactly the sanme specified

- 17 -
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printing parameters” (col. 3, lines 29-32). Therefore,
Phillips teaches that the substrate for the color atlas and
the image should be the sane. |In addition, Phillips

di scl oses that the "appearance of colour printwork varies

appreciably with the quality of the surface on which the

colors are printed" (col. 5, lines 64-66), which we consider
to have been a well-known fact to those of ordinary skill in
the printing art. One of ordinary skill in the art would

have known to use a color atlas printed on a substrate
identical to the actual printing surface in order to provide
a final color appearance which identically matches the col or
in the color atlas.

Appel I ant argues that Phillips does not disclose a
process in which a nulticolored image is transferred or
reproduced on a textile substrate and that the "printed
areas" in claiml of Phillips, which is relied on by the
Exam ner, refers to individual fields of the color atlas,
not a nmulticolored original inmge (Br6-7).

The Exam ner points to claim1l w thout addressing
Appel l ant's argunment (EA13). Nevertheless, it is clear from

the description of the graphic artist building up a color

- 18 -
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| ayout fromselected tints (plural) (col. 6, lines 3-20),
that a multicolor image is being produced using the kit in
Phillips.

Appel  ant argues that there is no notivation for
[imting the nunber of different printing inks that can be
applied to a specific area to a maxinumof three as recited
in clains 20 and 22 (Br7).

That portion of the color atlas in Phillips which uses
up to three inks (all colums except colum 1) neets the
claimlimtation of up to three inks.

For the reasons stated above, the rejection of
clainms 20-22 is sustained. Cainms 23, 29, and 30 are not
separately argued and fall with clains 20 and 21. The
rejection of clainms 23, 29, and 30 is al so sustai ned.

Appel l ant argues that the limtations of clains 24-26,
31, 34, and 35 are not disclosed by Phillips at colum 3,
lines 7-12, as relied on by the Exam ner (Br7). Appellant
argues that "[i]n the absence of any evidence, an Exam ner's
al | egati on of obviousness is inproper” (Br7).

We do not find where the Exam ner responds to these

argunents. The statenent of the rejection relies on

- 19 -
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figure 5 and colum 3, lines 7-12, as to clains 24, 25, 31,
and 34 (FR4-6; EA5-6).

In our opinion, the limtation that "the color field is
defined according to a col or neasuring systemas col or val ue
data,"” as recited in clains 24 and 31, is broad enough to
read on the specification of the colors and the conbination
of percentage screens for each color (Phillips, col. 4,
line 46 to col. 5, line 4). The limtation that "the col or
measuri ng system nmeasures col or density values,"” as recited
in clainms 25 and 34, is broad enough to read on the
conbi nati on of percentage screens in the color atlas
(col. 4, line 64 to col. 5, line 4) because the percentage
screens indicate color density values. Thus, we sustain the
rejection of clainms 24, 25, 31, and 34. dainms 27 and 28,
whi ch depend directly or indirectly on claim 24, have not
been separately argued and fall with claim?24. dains 32,
33, and 36, which depend directly or indirectly on claim 31,
have not been separately argued and fall with claim 31.

In regard to clains 26 and 35, the Exam ner concl uded
that it would have been obvious to use either the C E-LAB or

Cl E- LUV col or coordinate system (FR5-6; EA5-6). W agree

- 20 -
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wi th Appellant that no evidence is cited to support the
Exam ner's bare conclusion. Phillips specifies the color
value data in terns of the printing ink colors involved and
t he percentage screens, not a color coordinate system
Thus, there is no notivation to apply a known Cl E-LAB or

Cl E- LUV col or coordinate systemto Phillips. Al though

Her mann di scl oses that the color fields of the color atlas
are defined by a color neasuring systemin terns of color
coordi nates a* and b* in the known Cl ELab col or coordinate
system (col. 2, lines 31-32, 65-67), Hermann is not part of
the stated rejection over Phillips and the APA. Thus, the
rejection of clains 26 and 35 is reversed.

CONCLUSI ON

The rejections of clains 20-36 over Hermann are
reversed

The rejection of clainms 20-25, 27-34, and 36 over
Phillips and the APA is sustained. The rejection of
claims 26 and 35 over Phillips and the APA is reversed.

No tinme period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR

§ 1.136(a).
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